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FORENSIC MENTAL HEALTH SERVICES 

Statement 
HON ALISON XAMON (East Metropolitan) [9.52 pm]: I rise tonight to talk about major deficiencies that 
exist in Western Australia’s forensic mental health services. This is an issue that has come to public attention, 
particularly in the past week, over the well-publicised case of Mr Noble, an intellectually disabled man who has 
been held in jail without charge since his arrest in 2001. His case highlights once again the many failings of our 
system in regard to people in his situation. 

Forensic mental health services provide services to people with serious mental health problems who are currently 
or who have previously been in adverse contact with the criminal justice system. There are serious questions to 
be asked about what is happening to mentally impaired people who are coming before the criminal courts. 
Currently under the Criminal Law (Mentally Impaired Accused) Act, the courts are given no discretion on what 
they can do with a person who is not mentally fit to stand trial, or an accused who is acquitted on account of 
unsoundness of mind. When we talk about unsoundness of mind, this can include people who claim the defence 
of insanity, which is broad enough to include people with serious mental illness as well as those who merely do 
not have the capacity to understand what they are doing, or to control their actions, or even to understand the 
seriousness of their actions. In most cases currently the magistrate or judge has only two options: to issue either a 
custody order or an unconditional release order. There is no opportunity for the court to exercise discretion. The 
judge cannot grant a conditional release, which could include conditions to enhance not only community safety, 
but also the safety of the individual in question, while still allowing a mentally impaired person to be properly 
cared for. This is a serious failing of existing legislation. 

Last year in a quite well-publicised case, Chief Justice Martin, according to my notes, commented — 

… the effect of making a custody order is that [the accused] would be imprisoned indefinitely. My only 
choices are between an unconditional release and indefinite imprisonment without significant prospect 
of treatment of the conditions which have made [the accused] unfit to plead or which might have 
precipitated the offending which the State alleges. That, it seems to me, is an unsatisfactory situation 
and does not provide the court with the range of remedies that the court should have to deal with 
complex and multifaceted situations such as this. 

Once a custody order is made, according to the Criminal Law (Mentally Impaired Accused) Act, the person is — 

to be detained in an authorised hospital, a declared place, a detention centre or a prison, as determined 
by the Board, until released by an order of the Governor. 

There are a range of very serious and significant problems with this provision. First, obviously, we do not have a 
declared place, as prescribed. The lack of a declared place has a direct impact on the way the law is used. The 
2008 Forensicare report suggested that mental-state defences are not currently pursued in WA in cases when 
they should be because of the concern that the outcome will likely be indefinite detention in prison. If we had an 
appropriate place for those people who are unfit to plead or for those who are acquitted due to mental 
impairment, those defences would be more likely to be used as they are intended to be used. This is therefore a 
wholly inadequate situation. Secondly, to be sent to hospital, mentally impaired accused persons must suffer 
from a mental illness that is capable of being treated. There is no alternative but to send intellectually impaired 
people to prison where they can remain indefinitely and without treatment. Thirdly, only a limited number of 
hospital beds are available for mentally ill persons who are under custody orders. Western Australia has only 30 
beds, and more often than not these are occupied by the majority of patients who are waiting for assessment 
rather than those who are in need of serious treatment. To compare, Victoria currently has 116 beds in a secure 
forensic mental health hospital. WA’s services are therefore lagging behind the services that are recognised as 
needed. 

Finally, I add an additional problem: we currently have no specific juvenile forensic mental health beds. The 
only option is to send mentally impaired youths to detention centres. As has been reported widely recently, once 
a custody order is made, the Mentally Impaired Accused Review Board of WA has five days to determine where 
a person will be detained. During those five days the person can be detained in hospital, but only if they were 
admitted prior to the order; otherwise they will be detained in prison. Currently as the law and the lack of 
facilities stand, all roads pretty much lead to prison. That is the most inappropriate place that we could send 
people who are seriously mentally impaired, where they can remain indefinitely often without treatment and 
subject to the serious lack of mental health services available in our prisons. In addition, the phrase in the act 
“until released by an order of the Governor” effectively means that they can be locked up indefinitely. This is 
contrary to the principle of judicial determination of detention or release set out in the National Statement of 
Principles for Forensic Mental Health. Principle 12 states — 
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Judicial determination of detention/release 

Decisions to detain, release or transfer mentally ill individuals found not guilty or unfit for trial because 
of a mental illness or intellectual impairment, should be made by courts or independent statutory bodies 
of competent jurisdiction, not by a political process or the Governor/Administrator in Council. 

Further, in a really concerning finding, the 2008 Forensicare report noted that the state forensic mental health 
service had lost track of a large proportion of the Governor’s–pleasure patients within the prison system. This is 
just an unacceptable situation. I acknowledge, as I am sure that most members of this chamber acknowledge, that 
the interaction between mental health, disability and the criminal law system is a very complicated one. It does 
raise some really tricky issues, but there is no excuse for not taking serious action to address the serious 
injustices that are emerging out of the current system. I urge the government to act on this with some urgency. 

I have raised in this place before, directly with the minister and with the Mental Health Commissioner my 
fervent hope that great effort is made to ensure that the Mental Health Act and the Criminal Law (Mentally 
Impaired Accused) Act, both of which are being reviewed, are not reviewed in silos and that they are reviewed 
jointly. It is critical that we ensure that the review processes occur simultaneously because there is such 
significant overlap between the acts. Although there are great pressures financially within the mental health 
sector, which of course is an area that has been long neglected by successive governments and I recognise that a 
huge catch up needs to be undertaken, this is an area of high priority, even more so as our prisons are at bursting 
point at the moment as record numbers of people are being detained. That of course requires money, but I think 
it is essential that we address the human rights issues that we are talking about. I urge that this matter be given 
the utmost priority. 
 


